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RECENT IMPORTANT DECISIONS 81 

Municipal Corporations — Illegal Assessment — Injunction. — Condem- 
nation proceedings" were instituted by municipal authorities for the purpose of 
opening a street under a statute which provided that a jury should be sworn to 
determine two facts: (i) Whether a public necessity for an improvement 
existed; and (2) If they so found, to ascertain and award just compensation 
to the owners of the land. This jury decided that there was a public neces- 
sity for a new street and determined the value thereof. The trial court con- 
firmed the verdict as to the necessity, but set it aside as to the value. 
Another jury was called solely to assess the value, and its verdict was con- 
firmed, two-thirds of the valuation being assessed against the property 
deemed specially benefitted. Complainant, an owner of a portion of such 
property, filed this bill to enjoin the enforcement of that assessment. Other 
owners came in as intervening defendants. Subsequent to the filing of the 
bill, the owners of the condemned property' consented to the valuation and 
received compensation. Held, that no injunction should issue because all 
the interested parties, viz., the city and the owners of the condemned prop- 
erty, had consented to the valuation ; by so doing they waived all irregu- 
larities in the original proceeding. Boussneur v. City of Detroit et al. (Dick- 
inson et al., interveners), (1908), — Mich. — , 117 N. W. 220. 

The following authorities accord in principle : Borgman et al. v. City of 
Detroit et al., 102 Mich. 261; Scotten v. City of Detroit, 106 Mich. 564; 
Brown v. City of Saginaw, 107 Mich. 643. Grant, J., in dissenting, said: 
"If there is error upon the trial the entire case must be retried. It follows 
that the proceedings are absolutely void." He further said : "Complainant 
was not a party to the condemnation proceedings. * * * To deprive him 
of some opportunity to appear before some tribunal would be to deprive 
him of his property without due process of law." Dumars et al. v. City of 
Denver et al., 65 Pac. 580 (Colo. App.) supports the dissenting opinion. 
I Pom. Eq. Jur., p. 260, says : "* * * A suit in equity will be sus- 
tained when brought * * * even by a single taxpayer * * * to enjoin 
the enforcement * * * of every kind of tax or assessment * * * 
whenever such tax is illegal. The complainant was entitled to an injunc- 
tion. He sued as one of those specially taxed; as such he had no representa- 
tive in the condemnation proceedings. The assessment hinged on the con- 
demnation. Being specially affected by the assessment, he was entitled 
either to a hearing or to have the proceedings upon which the assessment 
depended carried on as prescribed by law. The acquiescence of the owners 
of the condemned property should not bind complainant. 

Principal and Agent — Employment — Acceptance oe the Contract by 
the Agent. — Where an offer was made to employ an agent to procure cer- 
tain leases at a certain price for each lease, to which the agent answered 
that he would take some blank leases and if he could he would get them 
some leases upon the terms named, held, not to be an acceptance of the 
offer, and th..t the agent could procure leases for himself. Amber Petroleum 
Co. v. Breech (1908), — Tex. Civ. App. — , in S. W. 668. 
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We are unable to find any case directly in point, but the following prin- 
ciples are generally recognized : Consent may be express, or inferred from 
the acts of the agent. Mechem, Agency, § 108; Levaridais v. Perrit, n 
La. 294; George v. Sandel, 9 111. App. 19. Thus when an agent is found 
performing the agency his acceptance will be presumed. Mueller, Admx., etc., 
v. Bethesda Mineral Spring Co., 88 Mich. 390 ; First National Bank of Albia 
v. Free, 67 Iowa n. The court pointed out that the agent did not promise to 
secure any particular leases, or any particular number of leases, or any 
leases at all, and holds that the words "some leases" are words of limitation, 
and do not include every lease to be secured; i. e., that the words show an 
intention to reserve the right to take leases in the agent's own name. Hav- 
ing taken this view of the conversation which took place when the offer 
was made, the court of course did not consider that the taking of the leases 
in his own name were acts of performance. The trial court took a slightly 
different view ; it held, in substance, that the offer was not expressly accepted, 
and that the further act of taking the leases did not unequivocally show an 
intention to perform the agency. In conformity to the ruling of the trial 
court, at least, we may limit the rule of acceptance by performance to this 
extent: when an agent is found performing the agency, his acceptance will 
be presumed, provided the act of performance manifests an unequivocal 
intention to accept the offer. 

Rescission of Contract — Vendee's Equitable Lien Destroyed. — Bill by 
vendee to rescind a contract for the sale of land on account of the vendor's 
fraud and to have a lien declared on the land for the purchase money paid. 
Held, that the contract be rescinded, but the lien refused. Davis v. William 
Rosenzweig Realty Operating Co. (1908), — N. Y. — , 84 N. E. 943. 

The court said : "The contract is the essential basis of the lien. * * * 
Rescission * * * destroys the contract ab initio. * * * Under these 
circumstances there can be no lien." Gray, J., in a dissenting opinion in 
which Hiscock and Chase, JJ., concurred, said : "The lien is decreed inde- 
pendently of the contract, which does not give it, but furnishes the reason 
for the decree." The authorities sustain the dissenting opinion. Fry, Spe- 
cific Performance (4th Ed.), §1480, says: "The purchaser has a lien for 
his deposit * * * when it (the contract) is rescinded," citing Whitbread 
& Co. v. Watt [1902], 1 Ch. 835; 29 Am. & Eng. Ency. of Law 
(2nd Ed.) 730, is as follows: "If the contract * * * is avoided because 
f * * * fraud in the contract * * * not due to the * * * vendee, 
he is given a lien upon the land as security for * * * what he has paid." 
In a note in 80 Am. Dec. 791 it is stated that "a purchaser who has advanced 
any portion of the purchase money has an equitable lien on the land as secur- 
ity, where the contract is rescinded on the default of the vendor." Citing 
Taft v. Kessel, 16 Wis. 291. Accord, Shirley v. Shirley, 7 Blackf. (Ind.) 452. 
Although in a sense dependent upon the contract, the right to a lien depended 
essentially upon the possession of the purchase money by the vendor. The 
complainant was entitled to a lien on the land to secure the repayment of 
that money, regardless of the continued existence of the contract. 



